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  1.  TIME:  9:00   CASE#: MSC17-00258 
CASE NAME: HALL VS. PUBLIC STORAGE 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY PUBLIC STORAGE 
* TENTATIVE RULING: * 
 
 The hearing on this matter is continued to June 13, 2019 to permit the parties to submit 
additional briefing on the issue listed below.  Defendant shall serve and file a supplemental 
opening brief on or before May 23, 2019.  Plaintiff shall serve and file a supplemental opposing 
brief on or before May 30, 2019.  Defendant may file a supplemental reply brief on or before 
June 7, 2019.  None of these briefs shall exceed seven pages. 
 
 The court requires additional briefing on the question whether the limitations period 
stated in paragraph 4 of the Agreement should run from the date of the sale of plaintiff’s 
property or the date she discovered, or reasonably should have discovered, that sale.  
(See Moreno v. Sanchez (2003) 106 Cal.App.4th 1415, 1430; Brisbane Lodging, L.P. v. Webcor 
Builders, Inc. (2013) 216 Cal.App.4th 1249, 1257.) 
 
 In addition, on May 10, 2019, defendant filed objections to the Declaration of Richard L. 
Richardson.  However, the court’s file does not contain a declaration of Richard L. Richardson.  
The only opposition documents in the court’s file were filed on May 2, 2019.  As reflected on 
Open Access, plaintiff filed three documents that day:  (1) her Separate Statement; (2) her 
Opposition Memorandum of Points and Authorities; and (3) her objections.  Plaintiff is directed 
to review the entries on Open Access and compare them with the documents she served in 
connection with her Opposition to this motion.  Plaintiff is given until May 30, 2019 to file any 
documents in support of her Opposition that she served on defendant on May 2, 2019, but 
inadvertently failed to file. 
 
 Finally, the objections that plaintiff filed on May 2, 2019 are improper.  Objections must 
be to evidence, not to points in the Separate Statement.  They must be in the form specified in 
CRC 3.1354.  If plaintiff wants the court to rule on any objections, she must file and serve 
revised objections on or before May 29, 2019.   
 
 Neither party is permitted to file any additional documents in connection with this motion 
other than those specified above. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-01048 
CASE NAME: ARCH GATE VS. BROWN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to August 15, 2019 in Dept. 33 at 9:00 AM. 
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 3.  TIME:  9:00   CASE#: MSC17-01048 
CASE NAME: ARCH GATE VS. BROWN 
HEARING ON MOTION FOR JUDICIAL NOTICE 
FILED BY JOHNNY BROWN 
* TENTATIVE RULING: * 
 
See line 4. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-01048 
CASE NAME: ARCH GATE VS. BROWN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY JOHNNY BROWN 
* TENTATIVE RULING: * 

Before the Court is a Motion for Summary Judgment (“MSJ”) filed by Defendant and 
Cross-Complainant Johnny Brown (“Defendant” or “Brown”). The MSJ relates to Plaintiff 
and Cross-Defendant Arch Gate Properties, Inc. (“Plaintiff” or “Arch Gate”) First Amended 
Complaint (“FAC”) for (1) breach of contract, (2) injunctive relief, and (3) declaratory relief. 
Defendant moves for summary judgment against Plaintiff’s claims for breach of contract and 
injunctive relief pursuant to Code of Civil Procedure (“CCP”) § 437c on several grounds. 

Plaintiff has opposed the MSJ and requested a continuance pursuant to CCP § 437c(h). For the 
following reasons, the court grants the request for a continuance. The hearing on the motion for 
summary judgment and motion for judicial notice is continued 90 days to August 15, 2019. 

Analysis 

CCP § 437c(h) mandates that the Court grant a continuance on a motion for summary judgment 
“upon a good faith showing by affidavit that a continuance is needed to obtain facts essential to 
justify opposition to the motion.” Mahoney v. Southland Mental Health Associates Medical 
Group (1990) 223 Cal.App.3d 167, 170 (emphasis original). 

There are several requirements for the affidavit in support of this request, summarized 
as follows: 

A declaration in support of a request for continuance under section 437c, 
subdivision (h) must show: “(1) the facts to be obtained are essential to opposing 
the motion; (2) there is reason to believe such facts may exist; and (3) the 
reasons why additional time is needed to obtain these facts. The purpose of the 
affidavit required by Code of Civil Procedure section 437c, subdivision (h) is to 
inform the court of outstanding discovery which is necessary to resist the 
summary judgment motion. It is not sufficient under the statute merely to indicate 
further discovery or investigation is contemplated. The statute makes it a 
condition that the party moving for a continuance show facts essential to justify 
opposition may exist. 

Cooksey v. Alexakis (2004) 123 Cal. App. 4th 246, 254 (internal citations and quotations 
omitted). It is generally deemed an abuse of discretion to deny a reasonable continuance if 
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there is a substantial chance that discovery may lead to evidence showing a triable issue of fact. 
See Frazee v. Seely (2002) 95 Cal.App.4th 627, 633-635. 

Here, counsel for Arch Gate submitted a declaration wherein she identifies several statements 
in Defendant’s declaration that she would like to test for credibility as well as specific facts she 
hopes to elicit through discovery that she contends would rebut these statements. See Stelnick 
Decl. at ¶¶ 7,8,10. 

Specifically, Plaintiff identifies the following two paragraphs of the Declaration of Johnny Brown 
in Support of Demurrer to Complaint, Exhibit 4 to the Defendant’s Request for Judicial Notice: 

¶ 2. Craig S. Funcke, Arch’s president, drafted the Real Property Agreement, 
and all of its attachments and filled in all of the blanks in the agreements. 
He set the purchase price and the closing date. He then presented it to 
me for initialing and signing. He never told me that I could negotiate or 
otherwise have any input into the contents of these documents. There 
was no negotiation and I had no input into the documents’ contents. Prior 
to signing the RPA I had never seen such a document. 

¶ 8. It was very important to me to close escrow on or before February 14, 
2017 and therefore I never consented to a later escrow close of escrow 
date. 

Counsel for Plaintiff argues that if these statements “can be proven not to be true through further 
written discovery and oral deposition, many arguments made in Defendant’s Motion about the 
validity of the contract would be rendered baseless.” Stelnick Decl. at ¶ 9. Counsel for Plaintiff 
then goes into detail regarding the facts she believes should could elicit from discovery that 
would rebut Defendant’s argument regarding the validity of the contract (the grounds for the 
MSJ). Id. at ¶ 10. 

Defendant’s objections to the Declaration of Steffanie Stelnick are overruled. Additionally, 
Defendant’s argument that Plaintiff waived “any and all objections to this declaration by not 
raising them when Plaintiff opposed the demurrer” lacks merit. See Reply at 2:7-8. Defendant 
misapprehends the purpose of the affidavit in support of the request pursuant to § 473c(h). 
Plaintiff has established that (1) the facts to be obtained are essential to opposing the motion; 
(2) there is reason to believe such facts may exist; and (3) the reasons why additional time is 
needed to obtain these facts. See Wachs v. Curry (1993) 13 Cal.App.4th 616, 623; Villanueva v. 
City of Colton (2008) 160 Cal. App. 4th 1188, 1195. 

The decision whether to grant the continuance is within the discretion of the trial court. FSR 
Brokerage, Inc. v. Superior Court (1995) 35 Cal.App.4th 69, 72. The court’s discretion, however, 
must be exercised liberally in favor of granting a continuance: “The interests at stake are too 
high to sanction the denial of a continuance without good reason.” Frazee v. Seely (2002) 95 
Cal.App.4th 627, 634. 

The Court grants the request for the continuance. 
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 5.  TIME:  9:00   CASE#: MSC17-01774 
CASE NAME: BARKER VS. PANDA RESTAURANT 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY KENNETH BARKER 
* TENTATIVE RULING: * 
 

Plaintiff’s Motion for Preliminary Injunctive Relief is denied. 
 
Plaintiff’s original complaint alleged a cause of action for negligence, as well as other 

causes of action, arising out of plaintiff’s claim that food he ordered at defendant’s restaurant 
contained a foreign object, causing two of his teeth to break.  Plaintiff was recently granted 
leave to amend to add a claim for strict liability as well as a claim based on an alleged breach of 
Health and Safety Code section 113790.  However, the relief that plaintiff is requesting on all his 
causes of action is still only for damages related to his injuries.  The proposed First Amended 
Complaint does not contain a request for injunctive relief.  Nevertheless, plaintiff now moves for 
a preliminary injunction. 

 
A preliminary injunction may be granted where an act during litigation would produce 

great or irreparable injury, pecuniary relief would not afford adequate relief, or it would be 
extremely difficult to ascertain the amount of compensation that would afford adequate relief.  
(CCP § 526 (a)(2), (4), (5).) 

 
The court should evaluate two interrelated factors when deciding whether to issue a 

preliminary injunction.  “The first is the likelihood that the plaintiff will prevail on the merits at 
trial.”  (Cohen v. Board of Supervisors (1985) 40 Cal.3d 277, 286.)  “The second is the interim 
harm that the plaintiff is likely to sustain if the injunction [is] denied as compared to the harm that 
the defendant is likely to suffer if the preliminary injunction [is] issued.”  (Cohen, supra.)  
Regarding the first factor, the plaintiff must establish a “reasonable probability of success on the 
merits.”   (Jessen v. Keystone Sav. & Loan Ass'n (1983) 142 Cal. App. 3d 454, 459.) 
 

“The trial court's determination must be guided by a ‘mix’ of the potential-merit and 
interim-harm factors; the greater the plaintiff's showing on one, the less must be shown on the 
other to support an injunction.  (Butt v. State of California (1992) 4 Cal.4th 668, 677-678.)  

 
The plaintiff has the burden to prove all elements necessary to support issuance of a 

preliminary injunction.  (O'Connell v. Superior Court (2006) 141 Cal.App.4th 1452, 1481.) 
 
Plaintiff has not met his burden here.  While he may or may not prevail on his claim for 

damages, he has not shown a reasonable probability of success on the merits on a claim for a 
permanent injunction.   

 
First, plaintiff has not requested a permanent injunction in his complaint.   
 
Second, plaintiff has shown no factual or legal basis for the court to grant a preliminary 

injunction that would require defendant “to immediately submit plans for Court approval that 
changes ongoing unlawful business practices to ensure strict compliance with food safety laws” 
on penalty of losing its business licenses.  (Moving papers at 9:14-18.)  “An order [for injunctive 
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relief] must be sufficiently definite to provide a standard of conduct for those whose activities are 
proscribed.  It must also provide a standard by which the court applying the injunction can 
determine the order has been violated.  (6 Witkin California Procedure (5th Ed. 2008) Provisional 
Remedies, § 388, p. 334; see Pitchess v. Superior Court of Los Angeles County (1969) 2 
Cal.App.3d 644, 651; Westside Sane/Freeze v. Ernest W. Hahn (1990) 224 Cal.App.3d 546, 
558.)  The requested order does not meet these criteria. 

 
Finally, plaintiff has not shown that the balance of hardships favors him.  He will not 

suffer any harm, let alone irreparable harm, if a preliminary injunction is denied.  On the other 
hand, defendant could suffer significant harm if a preliminary injunction is granted. 

 
Plaintiff’s attempt to obtain information concerning other incidents should be handled 

through the normal discovery process, not through a motion for a preliminary injunction.  
In saying this, the court is not prejudging whether plaintiff is entitled to this information.  

 
Defendant’s request for sanctions under CCP § 128.5 is denied. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-01774 
CASE NAME: BARKER VS. PANDA RESTAURANT 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-00694 
CASE NAME: PLEASANTON READY MIX VS. KUMAR 
HEARING ON MOTION TO VACATE DEFAULT JUDGMENT 
FILED BY ANIL KUMAR 
* TENTATIVE RULING: * 
 

Defendant Anil Kumar’s motion to vacate default and default judgment is granted. 

Defendant shall file and serve his proposed answer by May 30, 2019.  

The Court continued this hearing for supplemental declarations. The Court has reviewed 

the original papers, along with the supplemental ones filed by both sides.  

A motion to set aside a default under Code of Civil Procedure § 473(b) must provide 

facts showing that the default and/or default judgment was entered through the defendant’s 

“mistake, inadvertence, surprise, or excusable neglect.” Courts have defined inadvertence “as 

lack of heedfulness or attentiveness, inattention, fault from negligence.” (Baratti v. Baratti (1952) 

109 Cal.App.2d 917, 921.) Excusable neglect is “neglect which might have been the act of a 

reasonably prudent person under the same circumstances.” (Ibid.) Surprise covers  some 
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condition or situation in which a party is unexpectedly placed to his injury, without any fault of 

his own, under circumstances which he could not reasonably anticipate or which ordinary 

prudence would not have guarded against. (Ibid; see also, Lint v. Chisholm (1981) 121 

Cal.App.3d 615, 620.)  

Here, Defendant was served by publication and did not answer by the December 3, 2018 

due date. Plaintiff obtained a default on December 7 and a default judgment on February 8, 

2019. Defendant filed this motion to set aside the default and default judgment on February 19, 

2019. This motion is timely under section 473(b) as it is clear Defendant acted with due 

diligence in bringing this motion. 

In his supplemental declaration, Defendant states that he learned about this lawsuit on 

or about February 10, 2019. (Kumar Supp. Decl. ¶ 2.) Defendant explains that he is not the 

owner of the property that this the subject of this action (8650 Camino Tassajara) and that the 

owners informed he that legal paperwork was delivered to the property address. (Kumar Supp. 

Decl. ¶ 3.) He filed the motion to vacate default and judgment on February 19 and has now 

attached a proposed answer. (Kumar Supp. Decl. ¶¶ 6 and 7.)  

In the supplemental opposition, Plaintiff argues that Defendant’s statements cannot be 

correct. Plaintiff points out that Plaintiff’s attorney received a message from Defendant on 

January 22, 2019 in which Defendant claimed that he had not been served with the lawsuit. 

(Thomson Decl.  ¶ 5 and Ex. D.) There are potential admissibility issues with this statement, 

however, assuming this statement is admissible it does not change the Court’s ruling on this 

motion. It is not clear if Defendant was referring to this lawsuit or the Alameda case, but given 

the subject of this message, it appears that Defendant was calling about this lawsuit. Thus, 

Plaintiff’s evidence shows that Defendant was aware of this lawsuit on January 22, 2019.  

The Court has considered whether if it should grant relief under section 473(b) based on 

Defendant having knowledge of this lawsuit on January 22, 2019 or February 10, 2019. The 

Court finds that in both circumstances it would grant relief under section 473(b). Under either set 

of facts, Defendant was not aware of this lawsuit when the default was entered and thus, the 

Court can conclude that the default was entered through Defendant’s mistake, inadvertence, 

surprise, or excusable neglect. Similarly, the default judgment was entered either two weeks 

after Defendant learned of this lawsuit or two days before he learned about it. Given the short 

time between the default and default judgment and the fact that Defendant’s only option once 

the default was entered was to file a motion to set aside the default, the entry of the default 

judgment can be tied to the conduct related to the entry of the default. Thus, both the default 

and default judgment must be set aside based on Defendant’s mistake, inadvertence, surprise, 

or excusable neglect. 

Plaintiff also argues that Defendant must have known of this lawsuit by August 1, 2018. 

Plaintiff’s attorney states that Defendant called him and left a message to discuss a mechanics 

lien on June 19, 2018. (Thomson Decl. ¶3.) Then Defendant called again on August 1, 2018 and 

left a message. During a subsequent call between Defendant and Plaintiff’s attorney, Defendant 
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stated that the mechanic’s lien and notice of pendency of action were hindering his ability to get 

a loan to pay Plaintiff. (Thomson Decl. ¶4.) Plaintiff’s president also states that Defendant called 

him and complained about the notice of pendency of action in June 2018. (Santos decl. ¶4.) 

What Plaintiff fails to explain is whether Defendant was calling about documents related to the 

Contra Costa or Alameda County action. In his original declaration, Defendant states that 

Plaintiff had filed a duplicate action of this case in Alameda County. (Kumar Decl. ¶4.) A 

duplicate action would presumably have the same types of documents involved, including a 

notice of pendency of action. Without information that shows Defendant had called to 

specifically discuss the Contra Costa action Plaintiff’s evidence is insufficient to convince the 

Court that Defendant was aware of the Contra Costa case by August 1, 2018. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-00778 
CASE NAME: WELLS FARGO  VS.  BB BRENTWOOD 
HEARING ON MOTION FOR AN ORDER APPROVING RECEIVERS FINAL ACCOUNTING 
FILED BY JEFFREY P. FANZO 
* TENTATIVE RULING: * 
 
Granted. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-00933 
CASE NAME: WELLS FARGO BANK VS. BUICH 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to 6/6/19 per fax of counsel. 

 

  

10.  TIME:  9:00   CASE#: MSC18-00933 
CASE NAME: WELLS FARGO BANK VS. BUICH 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY WELLS FARGO BANK  
* TENTATIVE RULING: * 
 
Continued to 6/6/19 per fax of counsel. 
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11.  TIME:  9:00   CASE#: MSC18-02023 
CASE NAME: SMITH VS. WELLS FARGO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
See line 12.  Continued to September 27, 2019 at 8:30 AM for status of arbitration. 

 

  

12.  TIME:  9:00   CASE#: MSC18-02023 
CASE NAME: SMITH VS. WELLS FARGO 
HEARING ON MOTION TO COMPEL ARBITRATION & STAY LITIGATION 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion to compel arbitration, brought by defendant 
Wells Fargo Bank, N.A.  Plaintiff Sally T. Smith opposes the motion. 
 
 Defendant’s motion is granted.  This action is stayed, pending the outcome of 
the arbitration. 
 
 Defendant is directed to tab its exhibits in all future filings.  (See, Cal. Rules of Court, 
rule 3.1110, subd. (f).).  None of the exhibits to the opening Declaration of Chere’ Tait, the reply 
declaration of Dominica Acosta, were tabbed, or the supplemental declaration of Dominica 
Acosta (filed on March 21, 2019) were tabbed. 
 
 A. Contract Formation. 
 
 The issue of whether the parties entered into an enforceable arbitration agreement is 
an issue that the trial court must always decide.  (9 USCS § 4 [if there is a dispute over the 
existence of an arbitration agreement “the court shall proceed summarily to the trial thereof”]; 
Code Civ. Proc., § 1281.2 [the court shall order arbitration “if it determines that an agreement to 
arbitrate the controversy exists”].  See, Rosenthal v. Great Western Fin. Securities Corp. (1996) 
14 Cal.4th 394, 416 [fraud in the execution must be decided by the trial court]; Esparza v. Sand 
& Sea, Inc. (2016) 2 Cal.App.5th 781, 787 [“[t]here is a strong public policy favoring contractual 
arbitration, but that policy does not extend to parties who have not agreed to arbitrate”]; Ruiz v. 
Moss Bros. Auto Group, Inc. (2014) 232 Cal.App.4th 836, 841-846 [arbitration denied based on 
weakness of evidence that agreement was electronically signed].) 
 
 Accordingly, the Court will consider both of plaintiff’s arguments that the arbitration 
agreement in the case at bar is not enforceable. 
 
 B. The Badie Decision. 
 
 Plaintiff cites the Badie decision for the proposition that the July 11, 2018 
“Deposit Account Agreement” is not binding on her.  (See, Badie v. Bank of America 
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(1998) 67 Cal.App.4th 779, 787-807.)  The Court finds that this decision is distinguishable, 
on two grounds. 
 
 First, the Badie holding concerning the scope of a change of terms provision does not 
apply when the original agreement contains an arbitration clause.  (See, Mission Viejo 
Emergency Medical Associates v. Beta Healthcare Group (2011) 197 Cal.App.4th 1146, 1156.)  
As defendant’s reply and supplemental declarations make clear, the original agreements 
between plaintiff and defendant contained an arbitration clause. 
 
 Second, the Badie holding concerning the language of the arbitration clause was based 
on a finding that there was no “unambiguous and unequivocal waiver” of the right to a jury trial in 
the subject mailer.  (Badie, supra, 67 Cal.App.4th at 805-806.)  In the case at bar, plaintiff 
received a comprehensive new account agreement in July 2018, and the arbitration clause 
within that agreement was unambiguous and unequivocal. 
 
 C. Public Injunctive Relief. 
 
 Plaintiff argues that, by its own terms, the arbitration agreement is completely 
unenforceable because it contains an improper waiver of plaintiff’s claim for public injunctive 
relief.  (See, McGill v. Citibank, N.A. (2017) 2 Cal.5th 945, 961.)  Plaintiff relies on the following 
language within the subject arbitration clause: 
 

If any provision related to a class action, class arbitration, private attorney general 
action, other representative action, joinder, or consolidation is found to be illegal 
or unenforceable, the entire Arbitration Agreement will be unenforceable. 

 
 The problem with plaintiff’s argument is that plaintiff’s First Amended Complaint does not 
state a claim for public injunctive relief.  Such relief must be sought on behalf of the general 
public, and not on behalf of “a group of individuals similarly situated to the plaintiff …”  (McGill, 
supra, 2 Cal.5th at 955.  See also, McGovern v. United States Bank N.A. (S.D.Cal. Jan. 25, 
2019) 2019 U.S.Dist.LEXIS 12595, at *15; Croucier v. Credit One Bank, N.A. (S.D.Cal. June 11, 
2018) 2018 U.S.Dist.LEXIS 97756, at *8-16; Wright v. Sirius XM Radio Inc. (C.D.Cal. June 1, 
2017) 2017 U.S.Dist.LEXIS 221407, at *24-27.) 
 
 In the case at bar, plaintiff’s complaint is ambiguous concerning whether plaintiff seeks 
injunctive relief on behalf of anyone other than herself.  Construing this ambiguity in plaintiff’s 
favor, plaintiff at best seeks injunctive relief on behalf of those similarly situated to herself: 
those of defendant’s California deposit account customers who may face garnishment based on 
an out-of-state judgment that has not been domesticated.  Such relief could only be granted in 
a class action lawsuit, and plaintiff has made no attempt to comply with class action procedures.  
(See, Bus & Prof Code, § 17203 [“[a]ny person may pursue representative claims or relief 
on behalf of others only if the claimant … complies with Section 382 of the Code of Civil 
Procedure”].  See also, Cal. Rules of Court, rule 3.760 et seq. [rules governing class 
action lawsuits].) 
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13.  TIME:  9:00   CASE#: MSC19-00083 
CASE NAME: BENSON III VS. MELENUDO 
HEARING ON MOTION TO VACATE DEFAULT AND JUDGMENT 
FILED BY JEFFREY ROSE MELENUDO 
* TENTATIVE RULING: * 
 
Continued to May 30, 2019, at 9:00 a.m.  The opposition was filed and served late and 
defendant did not have the opportunity to file a substantive reply.  Defendant shall file the reply 
per statute based on the new hearing date. 

 

  

14.  TIME:  9:00   CASE#: MSC19-00188 
CASE NAME: NEW U LIFE VS. SINCLAIR 
HEARING ON MOTION TO STRIKE THE COMPLAINT (Anti-SLAPP) 
FILED BY PATTI SINCLAIR 
* TENTATIVE RULING: * 
 
Continued to June 6, 2019 at 9:00 a.m. per written Stipulation. 

 

  

15.  TIME:  9:00   CASE#: MSC19-00188 
CASE NAME: NEW U LIFE VS. SINCLAIR 
HEARING ON APPLICATION OF KEVIN P. THOMPSON TO APPEAR PRO HAC VICE 
FILED BY PATTI SINCLAIR 
* TENTATIVE RULING: * 
 
Continued to June 6, 2019 at 9:00 a.m. per written Stipulation. 

 

  

16.  TIME:  9:00   CASE#: MSC19-00188 
CASE NAME: NEW U LIFE VS. SINCLAIR 
HEARING ON APPLICATION OF THOMAS RITTER TO APPEAR PRO HAC VICE 
FILED BY PATTI SINCLAIR 
* TENTATIVE RULING: * 
 
Continued to June 6, 2019 at 9:00 a.m. per written Stipulation. 
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17.  TIME:  9:00   CASE#: MSC19-00246 
CASE NAME: PEIRANO VS. DFI PROPERTIES LLC 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY HILLSIDE HOMES GROUP, INC. 
* TENTATIVE RULING: * 
 
Plaintiffs John and Shawnee Peirano bring this construction defect action concerning their 
property in Alamo.  Defendant Hillside Homes Group, Inc., the general contractor, demurs to the 
first and third causes of action for violation of the Right to Repair Act and negligence.  It also 
demurs to the allegations against its CEO, Edward Patmont. 
 

I. First Cause of Action (Right to Repair Act) 
 
The demurrers to the first cause of action are overruled.   
 
First, the parties dispute whether Civil Code sections 895 et seq. (the Right to Repair Act) apply.  
Plaintiffs allege they were told that the house was new when they bought it in 2013 and that a 
previous home on the property had been torn down.  (Complaint, ¶¶ 16, 17.)  Defendant argues 
that the property was built in 1951 but cites exhibits to the complaint that do not exist.  Assuming 
plaintiffs’ allegations are true, the Act could apply.  If so, the action would not be barred by the 
statute of limitations since the outside limitations period under the Act is 10 years. Plaintiffs 
allege compliance with the pre-litigation notice requirements and defendant’s failure to comply, 
facts assumed true for purposes of demurrer.  (Complaint, ¶¶ 37, 38.)  The Court is aware of no 
requirement that plaintiffs attach the actual notice. 
 
Beyond this, defendants cite no law requiring specific pleading of violations of the Act.  
Nonetheless, paragraphs 25 through 27 identify specific defects (failure to install lip joints, 
adding walls not called for in the plans, lack of joints and framing behind drywall, drainage 
issues) that suffice to state a claim that is not uncertain.  Identification of any further issues and 
violations of specific subsections of the Act are matters for discovery. 
 
Finally, plaintiffs need not specifically allege how all of their damages are recoverable under the 
Act.  Identifying damages – e.g., the cost of repair, relocation costs, etc. – is one purpose of 
discovery.  Plaintiffs are not seeking attorney’s fees against this defendant, and expert fees are 
at least plausibly recoverable upon proper proof.  (See Stearman v. Centex Homes (2000) 78 
Cal.App.4th 611, 625.)   
 
The Court presumes that at some point, the parties will determine whether the Act or common 
law claims are proper.  It almost certainly cannot be both.  (See McMillin Albany LLC v. Superior 
Court (2018) 4 Cal.5th 241, 247 [“Although the Legislature preserved common law claims for 
personal injury, it made the Act the virtually exclusive remedy not just for economic loss but also 
for property damage arising from construction defects.”].)  But plaintiffs may plead their 
alternative theories and proceed to discovery.  
 

II. Third Cause of Action (Negligence)  
 
The demurrers to the third cause of action are overruled.   
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The demurrer for uncertainty fails here for the same reason as in the first cause of action. The 
complaint specifically identifies several defects and puts defendant on sufficient notice for it to 
reasonably respond.   
 
As to the statute of limitations, plaintiffs allege seeing cracks in 2013, and defendant argues that 
this triggered the limitations periods for a negligence claim.  But plaintiffs plead that they did 
inquire, by asking for repairs which were undertaken, and that they were told the cracks were 
only cosmetic.  Only when the cracks reappeared and were investigated by an expert did 
plaintiffs learn that they indicated a latent structural issue.  (Complaint, ¶ 25.)   Plaintiffs have 
sufficiently alleged that they were not put on notice that the cracking was more than a “cosmetic” 
issue until that point.  Whether that is true and whether a reasonable inquiry would have 
revealed more are both questions of fact.  (See Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 
Cal.4th 797, 810; Nguyen v. Western Digital Corp. (2014) 229 Cal.App.4th 1522, 1552.) 
 

III. Dismissal of Corporate Director 
 
Finally, the demurrer seeking dismissal of Patmont is overruled.  While a corporate director will 
not face personal liability merely because of the position, plaintiffs allege that Patmont made 
specific decisions that compromised the roof integrity leading to the claimed damages.  
(Complaint, ¶ 25 [alleging Patmont made decision to add walls not called for in plans]; see 
Michaelis v. Benavides (1998) 61 Cal.App.4th 681, 686, 688 [“Appellants' allegations here show 
that respondent ... personally participated in and directed the construction ... The corporate 
fiction was never intended to insulate officers from liability for their own tortious conduct.”].) 

 

  

18.  TIME:  9:00   CASE#: MSC19-00253 
CASE NAME: GUZMAN VS. CITY OF BRENTWOOD 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CITY OF BRENTWOOD 
* TENTATIVE RULING: * 
 

Defendant the City of Brentwood’s demurrer to cause of action five for intentional 

infliction of emotional distress is overruled. The City shall file and serve its answer by 

May 30, 2019.  

The City demurs only to Plaintiff’s claim for intentional infliction of emotional distress. 

The City does not argue that Plaintiff has not sufficiently alleged the elements for IIED. Instead, 

the City argues that as a public entity it cannot be liable for the actions of its employee. 

The City relies on Miklosy v. Regents of University of California (2008) 44 Cal.4th 876, 

900, which held that Government Code section 815 abolishes common law liability for public 

entities. In that case, the court upheld the dismissal of plaintiff’s claim for wrongful termination in 

violation of public policy. Plaintiff points out that the City can still be vicariously liable for the acts 

or omissions of its employee. (Gov. Code § 815.2; Lawson v. Superior Court (2010) 180 
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Cal.App.4th 1372, 1383, 1388.) In Lawson, the court found that “as long as the Complaint 

adequately pleads the elements of negligence, negligent infliction of emotional distress and 

intentional infliction of emotional distress against [the state employee], it also adequately pleads 

the vicarious liability of the State for those causes of action.” (Id. at 1389.) Thus, the City can be 

liable for the acts of its employee for intentional infliction of emotional distress. 

In reply, the City argues that if Plaintiff has an IIED claim, her exclusive remedy for that 

claim against the City would be workers’ compensation. This argument should have been raised 

in the moving papers and if the Court was considering sustaining the demurrer on this ground it 

would have to give Plaintiff an opportunity to respond. However, there appears to be an 

exception to the workers’ compensation exclusivity rules that applies here. One exception to 

those rules is when the “employee’s injury or death is proximately caused by a willful physical 

assault by the employer.” (Labor Code §3602(b)(1); see, e.g. Herrick v. Quality Hotels, Inns & 

Resorts, Inc. (1993) 19 Cal.App.4th 1608, 1617 [workers’ compensation exclusivity did not apply 

to a claim for IIED where a co-worker threated the plaintiff with a gun.].) Here, Plaintiff alleged 

an intentional assault by the City’s employee. Thus, it appears that an exception to the 

workers’ compensation rules apply. At the very least, the Court cannot rule otherwise at the 

pleadings stage.  

 

  

19.  TIME:  9:00   CASE#: MSC19-00253 
CASE NAME: GUZMAN VS. CITY OF BRENTWOOD 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY CITY OF BRENTWOOD 
* TENTATIVE RULING: * 
 

Defendant the City of Brentwood’s motion to strike portions of the complaint is denied.  

The City seeks to strike paragraph 13 in the complaint, which alleges a history of 

workplace sexual harassment between the plaintiff and DiMercurio in 2005. The City argues 

that any claims based on these actions are time barred and barred by the failure to exhaust 

administrative remedies. This arguments appear to have merit. However, Plaintiff argues 

that these allegations are relevant as background facts in the complaint and that this is not 

the time to decide if these facts can be presented at trial. The Court agrees. The factual 

allegations in paragraph 13 are not irrelevant, false or improper and thus may not be stricken 

from the complaint.  
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20.  TIME:  9:00   CASE#: MSN19-0336 
CASE NAME: MATTHEW MARTINUCCI VS. DIRECTOR OF DMV 
SPECIAL SET HEARING ON: OSC RE WHY SUSPENSION SHOULD NOT BE REVOKED 
SET BY PETITIONER 
* TENTATIVE RULING: * 
 
Appear.  

  

21.  TIME:  9:00   CASE#: MSN19-0574 
CASE NAME: RE J. FIGUEROA 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF STRUCTURED 
SETTLEMENT  /  FILED BY CBC SETTLEMENT FUNDING LLC 
* TENTATIVE RULING: * 
 
Appear with Petitioner. 

 

 

 


